
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

INA RECEIVED 

BEFORE THE ARIZONA CORPORATION COMM a\(# -2 P I: 51 

WILLIAM A. MUNDELL 
CHAIRMAN 

JIM IRVIN 
COMMISSIONER 

MARC SPITZER 
COMMISSIONER 

IN THE MATTER OF THE JOINT APPLICATION 
OF SUN CITY WATER COMPANY AND SUN 
CITY WEST UTILITIES COMPANY FOR 
APPROVAL OF CENTRAL ARIZONA PROJECT 
WATER UTILIZATION PLAN AND FOR AN 
ACCOUNTING ORDER AUTHORIZING A 
GROUNDWATER SAVINGS FEE AND 
RECOVERY OF DEFERRED CENTRAL ARIZONA 
PROJECT EXPENSES. 

Docket Nos.: W-O1656A-98-0577 
SW-02334A-98-0577 

SUN CITY WATER COMPANY’S 
AND SUN CITY WEST 
UTILITIES COMPANY’S FILING 
OF OPERATING AGREEMENTS 

Sun City Water Company and Sun City West Utilities Company (“Citizens”) 

hereby file Operating Agreements between (1) Sun City West Utilities Company and Brianvood 

Country Club, (2) Sun City Water Company and Recreation Centers of Sun City and (3) Sun 

City West Utilities Company and Recreation Centers of Sun City West. 

DATED this 3 day of August, 2001. 

GALLAGHER & KENNEDY, P.A. 

Afizona Corporation Commission B 
DOCKETED 

BUG 0 2 2001 East Camelback Roa 
Phoenix, Arizona 85016-9225 
Attorneys for Citizens Communications 

Company 
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Ori inal and ten copies filed this 
*Jr\ day of August, 200 1, with: 4 
Docket Control 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Copy oghe foregoing hand delivered 
this 2- day of August, 2001 to: 

Dwight J. Nodes 
Hearing Officer 
Arizona Corporation Commission 
1200 W. Washington 
Phoenix, Arizona 85007 

Copy of he foregoing mailed 
this 4 ay of August, 2001 to: 

Jane Rodda 
Arizona Corporation Commission 
400 West Congress Street 
Tucson, Arizona 8570 1 - 1347 

Scott Wakefield 
RUCO 
Suite 1200 
2828 North Central Avenue 
Phoenix, Arizona 85004 

Janet Wagner 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Utilities Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 
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Walter W. Meek 
Arizona Utility Investors Association 
Suite 2 10 
2 100 North Central Avenue 
Phoenix, Arizona 85004 

William G. Beyer 
5632 West Alameda Road 
Glendale, Arizona 853 10 
Attorneys for Recreation Centers of Sun City 
and Recreation Centers of Sun City West 

William Sullivan, Esq. 
Martinez & Curtis 
2712 North 7th Street 
Phoenix, Arizona 85006- 1090 
Attorneys for Sun City Taxpayers Association 

Ray Jones 
General Manager 
Sun City Water Company 
Post Office Box 1687 
Sun City, Arizona 85372 

By: 
3099-00 
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A. 

B. 

D, 

E, 

C. 

Water Company and Briarwood murod izo an Agrccmenr for Exchange of CAP 
Woier in Sun Cik West, dacd Dcccmba 14,2000 (%%change Agreement”). 

Warn Company has enrcrcd into similar agreements for the Exchange of CAP 
water in Sun City West with Rereation Centers ofSun City West (thc “S*m City 
West Bxtbrnljt Agrement.’) and in Sun City wirh the Recreation C a m  of Sua 
City (the *‘Sun City Sxchaagc Ap-t”). 

‘la ordtr to implernmi tbc Exchange Agreement, the Sun City West Exchange 
Agreement and the Sun City Exchangc Agreement must also be implemcntd and 
eertdn tiicilities must be constructed and cMtpin qmaiing policies urd 
proscduns ~ U K  be established and cocrdinard. 

Warn Company or an af’filiatcd enrity intends to C Q ~ S ~ ?  a new pipclbc to 
deliver water &om CAP m a l  IO the Warcr Company’s Water Cmpus (“CAP 
Trunk Pipcline’’), in accad;v~oc With ncammrnhbm of xht en~ncerby rqon  
cntiUcd “Sun CiryBun City Wut“Youny7~n Orpundwlsm: S ~ h g s  Project”, 
dot& A u y s ~  2000, 

tbTE ST8 a9:01 
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3 c . .  

H. Water Conipany and Briarwood desire to cntcf into thj6 Agrccmrni to opcratc thc 
- Facilities and IO effect the exchange of CAP warm- 

NOW. THEREFORE, in coruidcrvion of wvQIuIts and sgr=cmcnts contained h a i n .  
the rufficitclcy of which is hrfcby rckdowledgd rhe Parrir agree a follows: 

1. FacilMo Operation and Maintenance: 

1.1 Water Company sbntl opera€ and d a t a i n  the Facilities. 

1.2 Brivwood p m ~  Wstcr C o m p ~ y  a dght of a c w s  t~ Briarwood’s 
property fcrr the purpos@ Of tenslrscing, opmting, and maintaining &c 
Fdit icr ,  All such access and maintcn;raee shall be schdultd in 
coopamion with Briawood in a manner designed to cause minimal 
interruption to ongoing 8olf operations. 

(3 

2.1 Bniuwood shall W l  golf COUIJC imgation demands by utilizing avdirblc 
CAP water unlcss i) demand (including Recreation Cutem of Sua City 
West dcmad) c x d s  the Facjlities’ deljvcy capacity of 9.5 cubic feel 
pa second or i i )  eollact;vcly, 2,372 a m  feet of CAP viater has been 
delivered IO Briarwood and Reacatioa Catcn of Sun City West dunug 
the y w .  

2.2 Norwithstanding Paragraph 2.1 above, Briawood may pump groundwstcr 
if Wltcr Company is mable to delivn CAP Water due to Facilities autagc 
or other reason urd far periodic shortduration pumping for pump testing 
and rnaintcnancc actiVih’cs. 

3. Ordering af Water 



0 . 
A, : Dclivwy of Water 

4.1 Worw Company hail makc CAP water deliveries, b a d  on Briawood'a 
mquwta, on a daily cycle with varying delivery times, flaw rata and 
duration, 90 that Brisrwood lJIe level8 arc dntahcd within design 
paramctcrs. 

5 .  ljmit of orvn? tional ObiiRations: Water Campuny't operatioaal obligatjons 
under this Agremar end with its delivery of CAP water 31 Point of Delivery. 
Subsqucnr &sfWhndling of water for higation purpose shall be Brignuood's 
obligation. 

6.  Water Rinhu Pooling; Mutual Co%Wion' In thc cvmt rhag ofiu makiug its 
bcsr efforts to do so, BUanuood it un;lble to mcuv its G c n d  fndusvial Use 
Permit number 59-Jt1010.ooO C-GKJ") in the lnlouat of 333 acrc feet and if 
Briawood has, a f h  the cxerriU- of dl due diligence, been mabk to pur&lsc or 
lease exchangepble lgoundwatsr rigbts to replace its GN, ;IIMuaIIy, if md to rhc 
extent Water C~xapeny is able to lame, at no cost, h m  the Rcwostion C a p s  o f  
Sun City West, a portion of  Type 2 Grandfathered Right number 58-1 10773, 
Water Company, on an annual basis, shall sublesst said @on of Sun Chy West 
Typc 2 Right to Brirr#aad, at no cos:, for (ha d e  purpose of providing 
crchangeablc poundwater nets IO Bria~wod 10 allow thdr exchiage of 
groundwater Uritb Water Company in accotdvtce with the Exchange Ap&ncnr. 
Water Company's obliptio" to su8fcasc mid Sun Civ West lype 2 Right shall 
be limimd to the quoptirY of raid Sun Ciry Type 2 Right actu4ly lcud to WatM 
Company in a given cafarndu year and saall not exceed 333 OTFC f& mually, 

3 
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1 7.1.1 Water Conlpany shill record; (i) CAP water a r d d  each 
ycarhontldday; (ii) CAP water delivcrtd each ycu/rnoa~d8y; 
and 0%) opemnonll pamnctm required -der Paragraph 4.3. 

7.1.2 Briarwood short record: (1) Usage of each well pump in its syotem, 
including durdon of operation. monthly electricity C~UBCS and 
qvanlitics of pundwater pumped. 

8.2 Briuwood shall provide data colitztcd and recorded by Briwood to 
Water Campury monthly. Water cOmp.my shill compilt B~iurvood hta 
a d  Water Company data hi0 a monthly water wage repert that shall be 
provided m Bnvwaod 

Water Company shall pnparc an m.ud water wage nport that shall 
include a11 dab mccssary to dnamine quantities of water cxchmged a d  
any otha required data fbr purposes of arijrtlal rqcicting to the Depanmmi 
of Water Rcsourccz;. Said m p l t  shall be providad to BAarwood. If 
rsquertcd by Brirwood, Wain Company sboll prepare rnnurl cxchangc 
reports and maul pundwrtcr withdrawal and use reports required by 
the Mzona D C ~ P ~ P ~ C Q I  of Waer Rssowces for the approval and 
exscudon by Briowood. Briarwoad remains responsible for all f&s mnd 
dwgcs rclatad to its annual water withdrawal and use repofis. 

subject to applicable laws and ragulatiom, each pany to this Agtccmnt 
has tbc right durhg office h o w  to maxnine and make copies of each 
other's books and  cords elating to this Alyccmmnl. 

8,3 

8.4 

9. Diswrr ResoIution 

9.1 Scopq. This section governs thc rcsoludon of all disputes &sing wdcr 
this Agrement. 

9.3 MbiUPtJon If I pglry st91 baliwes a dispute rdquim rcsoludon. riter 
following the prosedurn of Psfagaph 8.2, &ha party wifl bnn five a 
&tailed Wrincn notice of dispute to the otha padim retting forth tht 
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I nature ofthe dispute. The Parties =*ill tha~ U ~ O R  rcquclrt of any pmy, be 
submitlcd far and sct:kd by biading arbination odmkrSsrcmd by A M  
befbrc L single ubirntor. lhc &crater mu1 haw rubsmtirl aperience 
with the water utility fndusuy. Tbc ubimtor bas no power IO mmd or 
modi@ this Agmmenr. Jvdgmeni on the award rcadeted by rhc prbkatar 
must k =&red in my a u t  with jwisdiction. 

Orkcr R d i a .  Tbc prefodiag Nbpairpgnphs 8f this Parapaph 8 UT 
intended to $01 forth the primary p m d u r c  to rrrolve al1 disputes d e r  
thb Agreement. It is rxpacred that all dispuoer that would osOitianolly be 
resolvable by law Court wduld bo resolvable under this procedure. 
Howewer, tbe P d e s  recogdzc certain busbar relatianships could give 
rise to thc necd for one or more of thc Pgnics to seek ~quitablc remedies 
front n coun thot wee traditionally adable  froln an equity cow, such as 
ua~c~ency, provisional or summary relief end injunctive rc.!itf. 
Immediately following thc issuroce of any such equitable relief, he 
P&CS will stay any f k h a  judicial proceeding pcnding arbitr4on of all 
undcrlyhg cldms bctwcca the Parties. '2hc P d c s  dw recognize th# the 
ACC has pn'mary jurisdiction over cutah h c s  that may arise amang 
and between the Partks &at relate to the provision of public utility 
service, Acoardingly, rhis Anicle is net intended to probibjt my party 
fiom bringing my such issues to the ACC fbr resolution or fiwn ?aking 
any position at Lhc ACC that would k inconrilrtcnr uith or b m d  by this 
Agrement or by coUatcral estoppel. tajudicLltu or othn issues or fact- 
preclusive doctrines. 

9.4 

a 
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10. ’Indemnification. Wam Comprny is not miponsiblc for rhs mavol, caniagc, 
. handling, use, disposal or distribution of my wtcr bcyond the Point of Delivery. 

Each pvty (mdannilor) to this AgtccPPcnt a p e s  to indemnify and hold hrrmleu 
the other party ( h a d t e c )  and ita governing bodies, rLcnQ. duccton, officers , 
rad canplo).ta fer, h m  md against my lass, damage or liability, including 
rusonablt ~ K O ~ W ’ L  feat, cuuad by a n@igtnt or iatentianrlly willful action or 
k t h n  on the pan ef (bc iad&rmitor md its gcivc~ning bodis, agents, dirrcuxs, 
officers md rmpbyces, mtluding witbout rimitadon, claim for bodity injury, 
illness, death or damage to p m p q .  EIch patty assumes liability fbr its own 
ncgligmt or mmtiomlly w’lltbl mion of inaction arising out of the tonno and 
conditions of  thir ~sreffpen~ 

UnconVollsble Forces. Neither pa ly  will be considorrtd to be in dcfuult in the 
paformakc of its obligutionr under this Agrement (other tban obligations to 
make payments dut hwtunda) when a hilure of pvfonnslrct is duc to 
Uncon~mllabh Forces. Ibc tm ~Unconuallablc Force” means my nrrturol or 
artificial cause beyond the coaaol of a p q  to this Agraanent that renders the 
party UMbk to perform ib obligations, inchding but not limited to. firilurs o f  or 
thrcar of fulm of facilities, flood, archquake, storm, 6re, Wtaing md othcr 
natural catastrophes, epidemic, war, not, civil dirtorbancc or disobodicns. strike, 
labor dispute, labor or mattcrll sbomgc, rrbotap, govemmcnt priorities and 
restraint by cola\ ordn or public authority, and action or inaction by, or failrrra to 
obtain the nccesmy authorizations Or qpmvaJs fiom, ;lay govcnrrncntaI agency 
or authority. which by exercise of due diligence the pony could no: reasonably 
have ken c x p d  UI weid MU which by srcr~ise of‘ due diligmce tt is  W&IC to 
overcame. Nothing contained herein may be construed to q u i r e  Sither pany to 
senle any strike or lobar dispute in which it is involved. 

11. 



I 

12.4 

12.5 

0 

12.6 

13.1 

0 

fwcgoiog, dther rfit Reprwntativas nor chc Alternates have authority Lo 
mend this ApLment. 

Bindw Effect Ihc provisions 6f this Agreexnca~ inure to tbc benefit of 
snd bc bind:ng upon tbc rrspcctivt heirs, persand ~ c ! i u t t a l i v ~ ,  

and assjar of the Panics, bur 04 Ur;gnmeat or trans* oi this 
Agreement or my interest t h d  is vdid untit rppmvcd in by rhc 
other party. Such approval may -I bs rmnearonably withheld. 

To Water Company: Sun City Wcst .Utiti,jcs Company 
P.0.Bax 1687 
Sun City, Arizona SS372 
Atin: General Mmapr 

TO Briarwood: 

Notices arc dcemcd $va whcn personally dclivcd or, if maileb, fivc 
days r fk  the deposit of the notice in the US. mP1. lf a noticc initiates 
tbe lunning of 8 &e paiod fir the pcrformancc of, or compl~rnce with, 
my obligation or duty sct fcnth in this AptWacat, rhc notice must be sent 
cenified. r a m  &pr rcqwmd. Any p q  hueto mu% give vsiarn 
notic2 of a change ofod$rcrs u) the otba pnry as provided above, 

7 



'12.8 

12.9 

Entire Amcmcnt. The tams,  covenants and condition of rhis Agtcpncn~ 
c d t u t e  thc cntire ayehmmt between rhe Parties md no understandings 
or obligations not cxpmrly set M h  hatin an: bindins u p ~ n  thun. All 
prior and eonlempo~ursous agrumtny rcpiesGnurionr urd 
undantamdings of the Putics, oral or written, on the subject mer of this 
AgrcancnS am h d y  superseded 8nd merged herein, 

Further bacumantotiOn pgny agrees in geod filith to executc, 
deljvcr, aclmawlecige or reFord fiuthu or additbnd documunts. approvals 
or consents as arc q u i d  or dsinblc &I orda to &Ily eany aut the inteut 
aad pwpollt ofthis A&emmrt. 

12.16 Goveminn hw, This A,g.rremcnt is rmdc under and is govcmcd by &e 
laws of the State of Arizona. Subject to the provisianr CU Paragraph 6, all 
procsedinp tclmd to this Agreement 411 be eaaintdnCa in the courts of 
rht State of Arizona (including the United States District Court for thc 
District of Arizona). which oourts have jlPisdictSon over these 
procaadinp. 

12.11 CountEspats. This A@ccmcnt may be executed b any number of 
counterparts, cacb of which k an original, but d l  of which constitute one 
aud tbe m e  hutrummi. The dgnamrc: paps h n  one or m e  
countnpons may be rcmovad fiom such countcrpyrrr md attach& to a 
siaglr i~rumeni  EO that rh: signasurcj of dl parties rn~y  be physically 
attached to P sirglcdotummt 

12.12 A m c n d m a  urd Modlfbtiaru. This Agrccmcnt may be modified, 
amdad, Mlcindui, wncelled OT waived, in ;vhotc or in part, only by a 

0 

wrinea instrumcslt EXcCuted by all p d e s .  

0 

11.13 Severabi&y. If my pmv!sion of dih Agrsanmr is held to be invalid, 
illtgai or uawforccablc under my applicable stature or rule of lev, the 
ptonsion is dccmcd null and void, but thc rrmalndcr of this Agrtement 
r e m ~ r  in full forze and &ct. 

8 



I 
succcsding breath of thc same OT any atha covenan1 or candirian of this 
A@UXnCllt. 

'12.16 cam0 li-c With Laws. Bharrood agrees to comply 4 t h  all applicable 
k u l ,  stare md M n a l  laws end -it requirements rpcdficdly indudin8 
all rclquimncnis of he Aritont Groudwatp Code. 

0 

0 

O W 6 8 8  'd 
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fN “ITNESS WHEREOF, &IC P h  hereto hove executed &is 
Apuncmt rn the day .ad ycar 6nt above wdtren on behdf of Wmtcr Company and 
Briarwood by ttK: rcspectivt comppny afficials. 

SUN CrrY WEST UTEiTIES COMp,4Ny 

BRLARWOOD COL%iY CLUB 

0 

0u300t0 ‘d 

0’10/0T0 ’ d 
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OPERATING AGREEMENT 

This Agreement for Operating Service in Sun City (“Agreement”) is made this 27jk day 
of July, 2001 by SUN CITY WATER COMPANY (“Water Company”), an Arizona 
corporation, and RECREATION CENTERS OF SUN CITY (“Recreation Centers”), an 
Arizona non-profit corporation (“the parties”). 

RECITALS 
b 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

H. 

Water Company and Recreation Centers entered into an Agreement for Exchange 
of CAP Water in Sun City, dated October 30, 2000 (“Exchange Agreement”). 

Water Company has entered into a similar agreement for the Exchange of CAP 
water in Sun City West with the Recreation Centers of Sun City West (the “Sun 
City West Exchange Agreement”). 

In order to implement the Exchange Agreement, the Sun City West Exchange 
Agreement must also be implemented and certain facilities must be constructed 
and certain operating policies and procedures must be established and 
coordinated. 

Water Company or an affiliated entity intends to construct a new pipeline to 
deliver water from CAP canal to the Water Company’s Water Campus (“CAP 
Trunk Pipeline”), in accordance with recommendations of the engineering report 
entitled “Sun City/Sun City West/Youngtown Groundwater Savings Project”, 
dated August, 2000. 

Water Company or an affiliated entity intends to construct a new non-potable 
water distribution system (“Distribution System”) for delivering CAP water from 
its Water Campus to the points of delivery at various golf courses (“Points of 
Delivery”), in accordance with recommendations of the engineering report 
entitled “Sun City/Sun City West/Youngtown Groundwater Savings Project”, 
dated August, 2000. 

Water Company shall construct a supervisory control and data acquisition system 
(“SCADA System”) to control, regulate, and meter water deliveries to the various 
golf course Points of Delivery. 

The CAP Trunk Pipeline, Distribution System, SCADA System, and associated 
facilities and appurtenances (“Facilities”) will together transport CAP water from 
CAP canal to the Points of Delivery on the golf courses. 

Water Company and Recreation Center desire to enter into this Agreement to 
operate the Facilities and to effect the exchange of CAP water. 



NOW, THEREFORE, in consideration of covenants and agreements contained herein, 
the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

1 .  Facilities Operation and Maintenance: 

1.1  Water Company shall operate and maintain the Facilities. 

1.2 Recreation Centers grants Water Company a right of access to Recreation 
Centers property for the purpose of constructing, operating, and 
maintaining the Facilities. All such access and maintenance shall be in 
cooperation with the Recreation Centers in a manner designed to cause 
minimal interruption to ongoing golf operations. 

2. Operating Methodology 

2.1 Recreation Centers shall meet golf course imgation demands by utilizing 
available CAP water unless i) demand exceeds the Facilities’ delivery 
capacity of 9.5 cubic feet per second or ii) 4,189 acre feet of CAP water 
has been delivered during the year. 

2.2 Notwithstanding Paragraph 2.1 above, Recreation Centers may pump 
groundwater if Water Company is unable to deliver CAP Water due to 
Facilities outage or other reason and for periodic short-duration pumping 
for pump testing and maintenance activities. 

3. Ordering of Water 

3.1 Each year, not later than September 30, Water Company and Recreation 
Centers shall jointly prepare and approve a schedule of planned CAP 
water deliveries for the following year (“Water Schedule”). 

3.2 Based upon the Water Schedule, Water Company shall order, schedule 
and otherwise coordinate CAP water deliveries from the Central Arizona 
Project. 

3.3 Recreation Centers shall notify Water Company, in a timely manner, of 
any changes to golf course operations, either planned or unforeseen, which 
could materially affect the Water Schedule. 

4. Delivery of Water 

4.1 CAP water shall be scheduled and delivered by Water Company to the 
Points of Delivery in accordance with the priority established by the 
Recreation Centers. 

2 



4.2 Water Company shall make CAP water deliveries, based on Recreation 
Centers requests, on a daily cycle with varying delivery times, flow rates 
and duration, so that Recreation Center lake levels are maintained within 
design parameters. 

4.3 Water Company shall, through the SCADA System, monitor and record 
operational parameters for each Point of Delivery, including delivery 
times, flow rates, and lake level. 

5 .  

6. 

7. 

8. 

Limit of Operational Obligations: Water Company’s operational obligations 
under this Agreement end with its delivery of CAP water at Points of Delivery. 
Subsequent 6ansferkandling of water for irrigation purpose shall be Recreation 
Centers’ obligation. 

Water Rights Pooling; Mutual Cooperation: In the event that, afser making its 
best efforts to do so, the Recreation Centers of Sun City West are unable to renew 
any or all of its General Industrial Use Permits (said “GIUs” being more 
particularly described on Exhibit A hereto), annually, Recreation Centers shall 
lease to Water Company, at no cost, that portion of its Type 2 Grandfathered 
Water Rights (said “Type 2 Rights” being more particularly described on Exhibit 
B hereto) not used by Recreation Centers for irrigation of Recreation Center golf 
courses during the calendar year. Water Company will then sublease the leased 
Type 2 Rights to the Recreation Centers of Sun City West for the sole purpose of 
providing exchangeable groundwater rights to the Recreation Centers of Sun City 
West to allow their exchange of groundwater with Water Company or its affiliate 
providing water service in Sun City West, Arizona in accordance with the Sun 
City West Exchange Agreement. Water Company shall not use the leased Type 2 
Rights for any other purpose than described in this section. 

Term of Agreement: The initial term of this Agreement runs from the day the 
Facilities become operational through December 31, 2043, which is the date of 
expiration of “Agreement for Exchange of CAP Water in Sun City”, signed 
October 30, 2000 by the Water Company and Recreation Centers. If the CAP 
Exchange Agreement is terminated/extended/renewed, the term of this 
Agreement will automatically change to equal the new term of the CAP Exchange 
Agreement. 

Books and Records: 

8.1 The parties shall establish and maintain books and records pertaining to 
purchase, transfer, reporting, and use of water under this Agreement. 
Specific records that must be maintained by each party shall include, but 
are not limited to, the following: 

8.1.1 Water Company shall record: (i) CAP water ordered each 
year/month/day; (ii) CAP water delivered each year/month/day by 



8.2 

8.3 

8.4 

Point of Delivery; and (iii) operational parameters required under 
Paragraph 4.3. 

8.1.2 Recreation Centers shall record: (i) Usage of each well pump in its 
system, including duration of operation, monthly electricity 
charges and quantities of groundwater pumped. 

Recreation Centers shall provide data collected and recorded by 
Recreation Centers to Water Company monthly. Water Company shall 
compile Recreation Center data and Water Company data into a monthly 
water usage report that shall be provided to Recreation Centers. 

Water Company shall prepare an annual water usage report that shall 
include all data necessary to determine quantities of water exchanged and 
any other required data for purposes of annual reporting to the Department 
of Water Resources. Said report shall be provided to Recreation Centers. 
If requested by Recreation Centers, Water Company shall prepare annual 
exchange reports and annual groundwater withdrawal and use reports 
required by the Arizona Department of Water Resources for the approval 
and execution by Recreation Centers. Recreation Centers remains 
responsible for all fees and charges related to its annual water withdrawal 
and use reports. 

Subject to applicable laws and regulations, each party to this Agreement 
has the right during office hours to examine and make copies of each 
other’s books and records relating to this Agreement. 

9. Dispute Resolution 

9.1 Scope. This section governs the resolution of all disputes arising under 
this Agreement. 

9.2 Good Faith Negotiations. The party that believes a dispute exists under 
this Agreement will first refer the dispute to the Representatives for 
resolution. The Representatives of each party will personally meet and 
attempt in good faith to resolve the dispute. If the Representatives cannot 
resolve the dispute within 14 days, the matter will be referred to senior 
management of Recreation Centers and Water Company for resolution. If 
these persons are unable to resolve the dispute within 30 days thereafter, a 
party that still believes the dispute requires resolution may avail itself of 
the provisions of section 9.3. 

9.3 Arbitration. If a party still believes a dispute requires resolution, after 
following the procedures of Paragraph 9.2, that party will first give a 
detailed -hitten notice of dispute t o  the other parties setting forth the 
nature of the dispute. The Parties will then, upon request of any party, be 
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submitted for and settled by binding arbitration administered by AAA 
before a single arbitrator. The arbitrator must have substantial experience 
with the water utility industry. The arbitrator has no power to amend or 
modify this Agreement. Judgment on the award rendered by the arbitrator 
must be entered in any court with jurisdiction. 

9.4 Other Remedies. The preceding subparagraphs of this Paragraph 8 are 
intended to set forth the primary procedure to resolve all disputes under 
this Agreement. It is expected that all disputes that would traditionally be 
resolvable by a law court would be resolvable under this procedure. 
However, the Parties recognize certain business relationships could give 
rise to the need for one or more of the Parties to seek equitable remedies 
from a court that were traditionally available from an equity court, such as 
emergency, provisional or summary relief and injunctive relief. 
Immediately following the issuance of any such equitable relief, the 
Parties will stay any fbrther judicial proceeding pending arbitration of all 
underlying claims between the Parties. The Parties also recognize that the 
ACC has primary jurisdiction over certain issues that may arise among 
and between the Parties that relate to the provision of public utility 
service. Accordingly, this Article is not intended to prohibit any party 
from bringing any such issues to the ACC for resolution or from taking 
any position at the ACC that would be inconsistent with or barred by this 
Agreement or by collateral estoppel, res judicata or other issues or fact- 
preclusive doctrines. 

9.5 Appeal. Within 30 days after the date of the arbitration award, a party 
may appeal to the US.  District Court for the District of Arizona, if such 
court has jurisdiction, and otherwise to any state court of record in 
Arizona having jurisdiction, to vacate and remand, or modify or correct 
the arbitration award for any of the grounds specified in the Federal 
Arbitration Act. 

9.6 Confidentiality. The arbitration proceedings will be conducted in secrecy. 
Except as otherwise agreed by the Parties in writing, (a) the fact of the 
pending arbitration will not be disclosed or confirmed by the Parties or the 
arbitrator to any person who is not a party to, or called to testify at, the 
proceedings until the arbitration award has been made, (b) the proceedings 
will not be recorded or transcribed in any manner, and (c) all documents, 
testimony and records (other than the contract documents out of which the 
dispute arises) will be received, heard and maintained by the arbitrator in 
secrecy, available for inspection only by the Parties, their attorneys and by 
experts who must agree, in advance and in writing, to receive all such 
information in secrecy. The secret information will not be described in the 
arbitration award in such manner as to be commercially useful. 
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10. Indemnification. Water Company is not responsible for the control, carriage, 
handling, use, disposal or distribution of any water beyond the Point of Delivery. 
Each party (indemnitor) to this Agreement agrees to indemnify and hold harmless 
the other party (indemnitee) and its governing bodies, agents, directors, officers 
and employees for, fi-om and against any loss, damage or liability, including 
reasonable attorney’s fees, caused by a negligent or intentionally willful action or 
inaction on the part of the indemnitor and its governing bodies, agents, directors, 
officers and employees, including without limitation, claims for bodily injury, 
illness, death or damage to property. Each party assumes liability for its own 
negligent or intentionally willful action or inaction arising out of the terms and 
conditions of this Agreement. 

Uncontrollable Forces. Neither party will be considered to be in default in the 
performance of its obligations under this Agreement (other than obligations to 
make payments due hereunder) when a failure of performance is due to 
Uncontrollable Forces. The term “Uncontrollable Force” means any natural or 
artificial cause beyond the control of a party to this Agreement that renders the 
party unable to perform its obligations, including but not limited to, failure of or 
threat of failure of facilities, flood, earthquake, storm, fire, lightning and other 
natural catastrophes, epidemic, war, riot, civil disturbance or disobedience, strike, 
labor dispute, labor or material shortage, sabotage, government priorities and 
restraint by court order or public authority, and action or inaction by, or failure to 
obtain the necessary authorizations or approvals fi-om, any governmental agency 
or authority, which by exercise of due diligence the party could not reasonably 
have been expected to avoid and which by exercise of due diligence it is unable to 
overcome. Nothing contained herein may be construed to require either party to 
settle any strike or labor dispute in which it is involved. 

11. 

7 

12. General Provisions 

12.1 Effective Date. 
Agreement by all parties. 

This Agreement is effective upon execution of the 

12.2 Recitals Incorporated. All of the recitals made herein are incorporated by 
reference. 

12.3 Authorized Representatives. Within 30 days after execution of this 
Agreement, each party will designate in writing to the other party an 
authorized representative (“Representative”) and an alternate (“Alternate”) 
to administer the provisions of this Agreement on behalf of the 
designating parties. An Alternate may act only in the absence of the 
Representative. Written notice of a change of Representative or Alternate 
must be provided at least 30 days before such change becomes effective. 
Arrangements or understandings of the representatives pursuant to this 
Agreement must be in writing and signed by them, but notwithstanding the 
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foregoing, neither the Representatives nor the Alternates have authority to 
amend this Agreement. 

12.4 

12.5 

12.6 

12.7 

12.8 

Binding Effect. The provisions of this Agreement inure to the benefit of 
and be binding upon the respective heirs, personal representatives, 
successors and assigns of the Parties, but no assignment or transfer of this 
Agreement or any interest therein is valid until approved in writing by the 
other party. Such approval may not be unreasonably withheld. 

Notices. Any notice given pursuant to this Agreement must be in writing 
and be personally delivered or deposited in the United States mail, postage 
prepaid, certified and return receipt requested to the Parties as follows: 

To Water Company: Sun City Water Company 
P.O. Box 1687 
Sun City, Arizona 85372 
Attn: General Manager 

To Recreation Centers: Recreation Centers of Sun City 
10626 Thunderbird Boulevard 
Sun City, Arizona 8535 1 

Notices are deemed given when personally delivered or, if mailed, five 
days after the deposit of the notice in the US. mail. If a notice initiates 
the running of a time period for the performance of, or compliance with, 
any obligation or duty set forth in this Agreement, the notice must be sent 
certified, return receipt requested. Any party hereto must give written 
notice of a change of address to the other party as provided above. 

Good Standing; Authority. Each of the Parties represents and warrants to 
the other party: (a) that it is duly formed, validly existing and in good 
standing under all applicable laws; and (b) that the individual(s) executing 
this Agreement on behalf of the respective parties are authorized and 
empowered to bind the Parties on whose behalf each such individual is 
signing. 

Attorney’s Fees. If any action is brought by any party with respect to its 
rights under this Agreement, the prevailing party or parties are entitled to 
reasonable attorney’s fees and court costs fi-om the other party or parties as 
determined by the court. 

Entire Agreement. The terms, covenants and condition of this Agreement 
constitute the entire agreement between the Parties and no understandings 
or obligations not expressly set forth herein are binding upon them. All 
prior and contemporaneous agreements, representations and 
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12.9 

12.10 

12.11 

12.12 

12.13 

12.14 

12.15 

understandings of the Parties, oral or written, on the subject matter of this 
Agreement, are hereby superseded and merged herein. 

Further Documentation. Each party agrees in good faith to execute, 
deliver, acknowledge or record further or additional documents, approvals 
or consents as are required or desirable in order to fully carry out the intent 
and purpose of this Agreement. 

Governing Law. This Agreement is made under and is governed by the 
laws of the State of Arizona. Subject to the provisions of Paragraph 8, all 
proceedings related to this Agreement will be maintained in the courts of 
the State of Arizona (including the United States District Court for the 
District of Arizona), which courts have jurisdiction over those 
proceedings. 

Counterparts. This Agreement may be executed in any number of 
counterparts, each of which is an original, but all of which constitute one 
and the same instrument. The signature pages fkom one or more 
counterparts may be removed fkom such counterparts and attached to a 
single instrument so that the signatures of all parties may be physically 
attached to a single document. 

Amendments and Modifications. This Agreement may be modified, 
amended, rescinded, cancelled or waived, in whole or in part, only by a 
written instrument executed by all parties. 

Severability. If any provision of this Agreement is held to be invalid, 
illegal or unenforceable under any applicable statute or rule of law, the 
provision is deemed null and void, but the remainder of this Agreement 
remains in full force and effect. 

No Partnerships. The Parties to this Agreement may not be deemed to 
have formed a partnership or joint venture by their execution of this 
Agreement. The provisions of this Agreement are not intended to be for 
the benefit of any person, firm, organization or corporation not a party 
hereto and no such person or entity have any rights or cause of action 
under this Agreement. 

Waiver. No delay in exercising any right or remedy will constitute a 
waiver thereof, and no waiver by any party of the breach of any covenant 
of this Agreement may be construed as a waiver of any preceding or 
succeeding breach of the same or any other covenant or condition of this 
Agreement. 
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12.16 Compliance with Laws. Recreation Centers agrees to comply with all 
applicable local, state and federal laws and permit requirements 
specifically including all requirements of the Arizona Groundwater Code. 

IN WITNESS WHEREOF, the Parties hereto have executed this 
Agreement on the day and year first above written on behalf of Water Company and 
Recreation Centers by the respective company officials. 

SUN CITY WATER COMPANY 

RECREATION CENTERS OF SUN CITY 
3 ; 7 

7 
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Recreation Centers of Sun City West 
General Industrial Use Permits 

59-51 1014.0000 
59-51 1012.0000 
59-51 1008.0000 
59-51 1016.0000 

347 acre feet 
534 acre feet 
198 acre feet 
227 acre feet 
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Exhibit B 

Recreation Centers of Sun City 
Type 2 Grandfathered Water Rights 

58- 101 683.0000 1,433 acre feet 
5 8- 10 1682.0000 848 acre feet 
58-1 01680.0000 1,428 acre feet 
58- 101 68 1 .OOO 626 acre feet 
58-101 679.0001 822 acre feet 
5 8- 1 0 1 678 .OOOO 1,145 acre feet 
58-0101677.000 307 acre feet 
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OPERATING AGREEMENT 

This Agreement for operation of facilities required for the exchange of Central Anzona 
Project (“CAP”) water in Sun City West (“Agreement”) is made this >G * day of April, 
2001 by SUN CITY WEST UTILITIES COMPANY (“Water Company”), an Arizona 
corporation, and RECREATION CENTERS OF SUN CITY WEST (“Recreation 
Centers”), an Arizona non-profit corporation (“the parties”). 

RECITALS 

A. 

B. 

C. 

D. 

E. 

F. 

G. 

Water Company and Recreation Centers entered into an Agreement for Exchange 
of CAP Water in Sun City West dated October 20, 2000 (“Exchange 
Agreement”). 

Water Company has entered into similar agreements for the Exchange of CAP 
water in Sun City West with Briarwood Country Club (the “Briarwood Exchange 
Agreement”) and in Sun City with the Recreation Centers of Sun City (the “Sun 
City Exchange Agreement”). 

In order to implement the Exchange Agreement, the Briarwood Exchange 
Agreement and the Sun City Exchange Agreement must also be implemented and 
certain facilities must be constructed and certain operating policies and 
procedures must be established and coordinated. 

Water Company or an affiliated entity intends to construct a new pipeline to 
deliver water from CAP canal to the Water Company’s Water Campus (“CAP 
Trunk Pipeline”), in accordance with recommendations of the engineering report 
entitled “Sun City/Sun City Westru’oungtown Groundwater Savings Project”, 
dated August, 2000. 

Water Company intends to use Recreation Centers’ existing non-potable water 
distribution system, (“Existing Distribution System”) for delivering CAP water 
from its Water Campus to the points of delivery at various golf courses (“Points 
of Delivery”), in accordance with recommendations of the engineering report 
entitled “Sun City/Sun City WestlYoungtown Groundwater Savings Project”, 
dated August, 2000. 

Water Company shall construct a supervisory control and data acquisition system 
(“SCADA System”) to control, regulate, and meter water deliveries to the various 
golf course Points of Delivery. 

The CAP Trunk Pipeline, Existing Distribution System, SCADA System, and 
associated facilities and appurtenances (“Facilities”) will together transport CAP 
water from CAP canal to the Points of Delivery on the golf courses. 



H. Water Company and Recreation Center desire to enter into this Agreement to 
operate the Facilities and to effect the exchange of CAP water. 

NOW, THEREFORE, in consideration of covenants and agreements contained herein, 
the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

1. Facilities Operation and Maintenance 

1.1 Water Company shall operate and maintain the Facilities. 

1.2 Notwithstanding Paragraph 1.1. above, Water Company maintenance of 
the Existing Distribution System shall be in accordance with Paragraph 9 
of the Exchange Agreement. 

1.3 Recreation Centers grants Water Company a right of access to Recreation 
Centers property for the purpose of constructing, operating, and 
maintaining the Facilities. All such access and maintenance shall be in 
cooperation with the Recreation Centers in a manner designed to cause 
minimal interruption to ongoing golf operations. 

2. Operating Methodology 

2.1 Recreation Centers shall meet golf course irrigation demands by utilizing 
available CAP water unless i) demand (including Brianvood County 
Club’s demand) exceeds the Facilities’ delivery capacity of 5.5 cubic feet 
per second or ii) collectively, 2,372 acre feet of CAP water has been 
delivered to Recreation Centers and Briarwood Country Club during the 
year. 

2.2 Notwithstanding Paragraph 2.1 above, Recreation Centers may pump 
groundwater if Water Company is unable to deliver CAP Water due to 
Facilities outage or other reason and for periodic short-duration pumping 
for pump testing and maintenance activities. 

3. Ordering of Water 

3.1 Each year, not later than September 30, Water Company and Recreation 
Centers shall jointly prepare and approve a schedule of planned CAP 
water deliveries for the following year (“Water Schedule”). 

3.2 Based upon the Water Schedule, Water Company shall order, schedule 
and otherwise coordinate CAP water deliveries from the Central Arizona 
Project. 

2 



4. 

5 .  

I 6. 

3.3 Recreation Centers shall notify Water Company, in a timely manner, of 
any changes to golf course operations, either planned or unforeseen, which 
could materially affect the Water Schedule. 

Delivery of Water 

4.1 CAP water shall be scheduled and delivered by Water Company to the 
Points of Delivery in accordance with the priority established by the 
Recreation Centers. 

Water Company shall make CAP water deliveries, based on Recreation 
Centers requests, on a daily cycle with varying delivery times, flow rates 
and duration, so that Recreation Center lake levels are maintained within 
design parameters. 

4.2 

4.3 Water Company shall, through the SCADA System, monitor and record 
operational parameters for each Point of Delivery, including delivery 
times, flow rates, and lake level. 

Limit of Operational Obligations: Water Company’s operational obligations 
under t h s  Agreement end with its delivery of CAP water at Points of Delivery. 
Subsequent transferhandling of water for irrigation purpose shall be Recreation 
Centers’ obligation. 

Water Rights Pooling; Mutual Cooperation: 

6.1 In the event that, after making its best efforts to do so, Recreation Centers 
is unable to renew any or all of its General Industrial Use Permits (said 
“GTUs” being more particularly described on Exhibit A hereto), annually, 
if and to the extent Water Company i s  able to lease, at no cost, from the 
Recreation Centers of Sun City, Type 2 Grandfathered fights (“Sun City 
Type 2 Rights” being more particularly described on Exhibit B hereto), 
Water Company, on an annual basis, shall sublease Sun City Type 2 
Rights to Recreation Centers, at no cost, for the sole purpose of providing 
exchangeable groundwater rights to Recreation Centers to allow their 
exchange of groundwater with Water Company in accordance with the 
Exchange Agreement. Water Company’s obligation to sublease Sun City 
Type 2 Rights shall be limited to the quantity of Sun City Type 2 Rights 
actually leased to Water Company in a given calendar year. 

In the event that, after making its best efforts to do so, Brianvood County 
Club is unable to renew its General Industrial Use Permit (“GIU”) number 
59-511010.0000 in the amount of 333 acre feet, annually, Recreation 
Centers shall lease to Water Company, at no cost, that portion, but not 
more than 333 acre feet, of its Type 2 Grandfathered Water Right (“Type 
2 Right”) number 58-1 10773 not used by Recreation Centers for irrigation 

6.2 
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7. 

8. 

of Recreation Center golf courses during the calendar year. Water 
Company shall then sublease the leased Type 2 Right to Briarwood 
Country Club for the sole purpose of providing exchangeable groundwater 
rights to Briarwood County Club to allow their exchange of groundwater 
with Water Company in accordance with the Briarwood Exchange 
Agreement. Water Company shall not use the Type 2 Rights for any other 
purpose than described in this section. 

6.3 In the event that, during any given year, Recreation Centers shall not have 
used all of its Type 2 Right or its GIUs, and, in the same year, Recreation 
Centers of Sun City (“Sun City”) shall, for reasons beyond its reasonable 
control, require additional groundwater pumping rights, then Recreation 
Centers agrees to work with Sun City and Water Company to effect a 
reciprocal lease and sublease consistent with the arrangement defined in 
Section 6.1 above to the extent it has unused water rights available. 

Term of Agreement: The initial term of this Agreement runs from the day the 
Facilities become operational through December 31, 2043, which is the date of 
expiration of “Agreiment for Exchange of CAP Water in Sun City West”, signed 
October 20, 2000 by the Water Company and Recreation Centers. If the CAP 
Exchange Agreement is terminatedextendedrenewed, the term of t h s  
Agreement will automatically change to equal the new term of the CAP Exchange 
Agreement. 

Books and Records: 

8.1 The parties shall establish and maintain books and records pertaining to 
purchase, transfer, reporting, and use of water under this Agreement. 
Specific records that must be maintained by each party shall include, but 
are not limited to, the following: 

8.1.1 Water Company shall record: (i) CAP water ordered each 
year/month/day; (ii) CAP water delivered each year/montWday by 
Point of Delivery; and (iii) operational parameters required under 
Paragraph 4.3. 

8.1.2 Recreation Centers shall record: (i) Usage of each well pump in its 
system, including duration of operation, monthly electricity 
charges and quantities of groundwater pumped. 

8.2 Recreation Centers shall provide data collected and recorded by 
Recreation Centers to Water Company monthly. Water Company shall 
compile Recreation Center data and Water Company data into a monthly 
water usage report that shall be provided to Recreation Centers. 
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8.3 Water Company shall prepare an annual water usage report that shall 
include all data necessary to determine quantities of water exchanged and 
any other required data for purposes of annual reporting to the Department 
of Water Resources. Said report shall be provided to Recreation Centers. 
If requested by Recreation Centers, Water Company shall prepare annual 
exchange reports and annual groundwater withdrawal and use reports 
required by the Arizona Department of Water Resources for the approval 
and execution by Recreation Centers. Recreation Centers remains 
responsible for all fees and charges related to its annual water withdrawal 
and use reports. 

8.4 Subject to applicable laws and regulations, each party to this Agreement 
has the right during office hours to examine and make copies of each 
other’s books and records relating to this Agreement. 

9. Dispute Resolution 

9.1 Scope. This section governs the resolution of all disputes arising under 
this Agreement. 

9.2 Good Faith Negotiations. The party that believes a dispute exists under 
this Agreement will first refer the dispute to the Representatives for 
resolution. The Representatives of each party will personally meet and 
attempt in good faith to resolve the dispute. If the Representatives cannot 
resolve the dispute within 14 days, the matter will be referred to senior 
management of Recreation Centers and Water Company for resolution. If 
these persons are unable to resolve the dispute within 30 days thereafter, a 
party that still believes the dispute requires resolution may avail itself of 
the provisions of section 9.3. 

9.3 Arbitration. If a party still believes a dispute requires resolution, after 
following the procedures of Paragraph 9.2, that party will first give a 
detailed written notice of dispute to the other parties setting forth the 
nature of the dispute. The Parties will then, upon request of any party, be 
submitted for and settled by binding arbitration administered by !A4 
before a single arbitrator. The arbitrator must have substantial experience 
with the water utility industry. The arbitrator has no power to amend or 
modify this Agreement. Judgment on the award rendered by the arbitrator 
must be entered in any court with jurisdiction. 

9.4 Other Remedies. The preceding subparagraphs of this Paragraph 8 are 
intended to set forth the primary procedure to resolve all disputes under 
this Agreement. It is expected that all disputes that would traditionally be 
resolvable by a law court would be resolvable under this procedure. 
However, the Parties recognize certain business relationships could give 
rise to the need for one or more of the Parties to seek equitable remedies 
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i7om a court that were traditionally available from an equity court, such as 
emergency, provisional or summary relief and injunctive relief. 
Immediately following the issuance of any such equitable relief, the 
Parties will stay any further judicial proceeding pending arbitration of all 
underlying claims between the Parties. The Parties also recognize that the 
ACC has primary jurisdiction over certain issues that may arise among 
and between the Parties that relate to the provision of public utility 
service. Accordingly, this Article is not intended to prohibit any party 
from bringing any such issues to the ACC for resolution or fiom taking 
any position at the ACC that would be inconsistent with or barred by this 
Agreement or by collateral estoppel, res judicata or other issues or fact- 
preclusive doctrines, 

9.5 Appeal. Within 30 days after the date of the arbitration award, a party 
may appeal to the U.S. District Court for the District of Arizona, if such 
court has jurisdiction, and otherwise to any state court of record in 
Arizona having jurisdiction, to vacate and remand, or modify or correct 
the arbitration award for any of the grounds specified in the Federal 
Arbitration Act. 

9.6 Confidentiality. The arbitration proceedings will be conducted in secrecy. 
Except as otherwise agreed by the Parties in writing, (a) the fact of the 
pending arbitration will not be disclosed or confirmed by the Parties or the 
arbitrator to any person who is not a party to, or called to testify at, the 
proceedings until the arbitration award has been made, (b) the proceedings 
will not be recorded or transcribed in any manner, and (c) all documents, 
testimony and records (other than the contract documents out of which the 
dispute arises) will be received, heard and maintained by the arbitrator in 
secrecy, available for inspection only by the Parties, their attorneys and by 
experts who must agree, in advance and in writing, to receive all such 
information in secrecy. The secret information will not be described in the 
arbitration award in such manner as to be commercially useful. 

Indemnification. Water Company is not responsible for the control, carriage, 
handling, use, disposal or distribution of any water beyond the Point of Delivery. 
Each party (indemnitor) to this Agreement agrees to indemnify and hold harmless 
the other party (indemnitee) and its governing bodies, agents, directors, officers 
and employees for, from and against any loss, damage or liability, including 
reasonable attorney’s fees, caused by a negligent or intentionally willful action or 
inaction on the part of the indemnitor and its governing bodies, agents, directors, 
officers and employees, including without limitation, claims for bodily injury, 
illness, death or damage to property. Each party assumes liability for its own 
negligent or intentionally willful action or inaction arising out of the terms and 
conditions of this Agreement. 
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1 1 .  Uncontrollable Forces. Neither party will be considered to be in default in the 
performance of its obligations under this Agreement (other than obligations to 
make payments due hereunder) when a failure of performance is due to 
Uncontrollable Forces. The term “Uncontrollable Force” means any natural or 
artificial cause beyond the control of a party to t h s  Agreement that renders the 
party unable to perform its obligations, including but not limited to, failure of or 
threat of failure of facilities, flood, earthquake, storm, fire, lightning and other 
natural catastrophes, epidemic, war, not, civil disturbance or disobedience, strike, 
labor dispute, labor or material shortage, sabotage, government priorities and 
restraint by court order or public authority, and action or inaction by, or failure to 
obtain the necessary authorizations or approvals from, any governmental agency 
or authority, which by exercise of due diligence the party could not reasonably 
have been expected to avoid and which by exercise of due diligence it is unable to 
overcome. Nothing contained herein may be construed to require either party to 
settle any strike or labor dispute in which it is involved. 

12. General Provisions 

12.1 Effective Date. 
Agreement by all parties. 

This Agreement is effective upon execution of the 

12.2 Recitals Incorporated. All of the recitals made herein are incorporated by 
re fer enc e. 

12.3 Authorized Representatives. Within 30 days after execution of this 
Agreement, each party will designate in writing to the other party an 
authorized representative (“Representative”) and an alternate (“Alternate”) 
to administer the provisions of this Agreement on behalf of the 
designating parties. An Alternate may act only in the absence of the 
Representative. Written notice of a change of Representative or AIternate 
must be provided at least 30 days before such change becomes effective. 
Arrangements or understandings of the representatives pursuant to this 
Agreement must be in writing and signed by them, but notwithstanding the 
foregoing, neither the Representatives nor the Alternates have authority to 
amend this Agreement. 

12.4 Binding Effect. The provisions of this Agreement inure to the benefit of 
and be binding upon the respective heirs, personal representatives, 
successors and assigns of the Parties, but no assignment or transfer of this 
Agreement or any interest therein is valid until approved in writing by the 
other party. Such approval may not be unreasonably withheld. 

12.5 Notices. Any notice given pursuant to this Agreement must be in writing 
and be personally delivered or deposited in the United States mail, postage 
prepaid, certified and return receipt requested to the Parties as follows: 
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To Water Company: Sun City West Utilities Company 
P.O. Box 1687 
Sun City, Arizona 85372 
Attn: General Manager 

To Recreation Centers: Recreation Centers of Sun City West 
19803 RH Johnson Boulevard 
Sun City West, Arizona 85375 

Notices are deemed given when personally delivered or, if mailed, five 
days after the deposit of the notice in the U.S. mail. If a notice initiates 
the running of a time period for the performance of, or compliance with, 
any obligation or duty set forth in this Agreement, the notice must be sent 
certified, return receipt requested. Any party hereto must give written 
notice of a change of address to the other party as provided above. 

12.6 Good Standing; Authority. Each of the Parties represents and warrants to 
the other party: (a) that it is duly formed, validly existing and in good 
standing under all applicable laws; and (b) that the individual(s) executing 
this Agreement on behalf of the respective parties are authorized and 

signing. 

Attorney’s Fees. If any action is brought by any party with respect to its 
rights under this Agreement, the prevailing party or parties are entitled to 
reasonable attorney’s fees and court costs from the other party or parties as 
determined by the court. 

empowered to bind the Parties on whose behalf each such individual is 
\ 

12.7 

12.8 Entire Agreement. The terms, covenants and condition of this Agreement 
constitute the entire agreement between the Parties and no understandings 
or obligations not expressly set forth herein are binding upon them. All 
prior and contemporaneous agreements, representations and 
understandings of the Parties, oral or written, on the subject matter of this 
Agreement, are hereby superseded and merged herein. 

12.9 Further Documentation. Each party agrees in good faith to execute, 
deliver, acknowledge or record further or additional documents, approvals 
or consents as are required or desirable in order to fully cany out the intent 
and purpose of this Agreement. 

12.10 Governing Law. This Agreement is made under and is governed by the 
laws of the State of Arizona. Subject to the provisions of Paragraph 8, all 
proceedings related to this Agreement will be maintained in the courts of 
the State of Arizona (including the United States District Court for the 
District of Arizona), which courts have jurisdiction over those 
proceedings. 



12.11 Counterparts. This Agreement may be executed in any number of 
counterparts, each of which is an original, but all of which constitute one 
and the same instrument. The signature pages from one or more 
counterparts may be removed from such counterparts and attached to a 
single instrument so that the signatures of all parties may be physically 
attached to a single document. 

12.12 Amendments and Modifications. This Agreement may be modified, 
amended, rescinded, cancelled or waived, in whole or in part, only by a - -  
written instrument executed by all parties. 

12.13 Severability. If any provision of this Agreement is held to be invalid, 
illegal or unenforceable under any applicable statute or rule of law, the 
provision is deemed null and void, but the remainder of this Agreement 
remains in full force and effect. 

12.14 No Partnerships. The Parties to this Agreement may not be deemed to 
have formed a partnership or joint venture by their execution of this 
Agreement. The provisions of this Agreement are not intended to be for 
the benefit of any person, firm, organization or corporation not a party 
hereto and no such person or entity have any rights or cause of action 
under this Agreement. 

12.15 Waiver. No delay in exercising any right or remedy will constitute a 
waiver thereof, and no waiver by any party of the breach of any covenant 
of this Agreement may be construed as a waiver of any preceding or 
succeeding breach of the same or any other covenant or condition of this 
Agreement. 

12.16 Compliance with Laws. Recreation Centers agrees to comply with all 
applicable local, state and federal laws and permit requirements 
specifically including all requirements of the Arizona Groundwater Code. 
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IN WITNESS WHEREOF, the Parties hereto have executed this 
Agreement on the day and year first above written on behalf of Water Company and 
Recreation Centers by the respective company officials. 

_ *  

SUN CITY WEST UTILITIES COMPANY 
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" .- Exhibit A 

Recreation Centers of Sun City West 
General Industrial Use Permits 

59-51 1014.0000 347 acre feet 
59-51 1012.0000 534 acre feet 
59-51 1008.0000 198 acre feet 
59-51 1016.0000 227 acre feet 
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. *  .. Exhibit B 

Recreation Centers of Sun City 
Type 2 Grandfathered Water Rights 

58- 10 1 683 .OOOO 1,433 acre feet 
58-1 01 682.0000 848 acre feet 
58-1 01 680.0000 1,428 acre feet 
58- 101 68 1 .OOO 626 acre feet 
58-101679.0001 822 acre feet 
58- 101 678.0000 1,145 acre feet 
58-01 01 677.000 307 acre feet 
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